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Another opt ion is to set up an insurance trust to receive life insurance proceeds on behalf 

of your beneficiaries. T his type of forma l trUSt is most often created by a declaration in your 

will, but because the insurance policy pays directly to the trustce (and not to the trust itsdO 

you named in your will. and he or she immediately deposits the money into the truSt account, 

the proceeds. arc not considered to be part of the estate for probate tax purposes. If you arc 

considering using an insurance truSt, it is important to discuss the benefits of this option 

with your lcgal advisor. 

As you can see. a lthough probate planning is important, there are other factors that you 

should consider in conjunction with naming beneficiaries to minimize or avoid probate tax. 

These issues include making sure there is enough cash or easily cashable assets in your estate 

to pay income or capital gains taxes. There are also family law and inheri tance issues. The 

COSt of ignoring general estate planning issues may be greater than me probate taxes saved. 

__ JOINT OWNERSHIP 

A commonly used method to avoid probate tax on death is to hold property as joint tenants 

with right of survivorship (not available in Quebec). jointly held properry passes automatically, 

by operation of law, to the surviving joint owner or owners and therefore does not fonn part 

of thc estate and is not subject to probate tax. For more information on this strategy, including 

potential tax pitfalls, please see our Tax & Estate Bulletin entitled Joint Accounts. 

REAL ESTATE OUTSIDE THE PROVINCE 
Real estate outside your province that is owned by you at the time of your dcath is not subject 

to probate tax with [he rest of your estate assets. However, with the exception of Quebec, the 

jurisdiction where the real ClltatC is located may impose its own probate taxes on that properry. 

If you have a large estate and live jf) a province like Ontario or Britbh Columbia where the 

probate tax rates arc high, Alberta may seem like the best place to own property for probate purposes. 

GIFTING 

__ ---,you may reduce the value of your probatable estate by making gifts while you are alive. 

There is no gift tax payable in Canada although there may be income tax consequences. 

Thc tax rules state that if you dispose of any property (by selling it Ot giving it away) and 

there arc no proceeds. or the proceeds aTe less than the fa ir market value of the property, 

you will he deemed to have received an amount equal to the fair market value of the 

disposed property. This means that if you give away assets, you may have to report a capital 

gain on the property. If you are considering gifting property, {alk to your advisor to make sure 

you understand the lega l an d tax implications of this strategy. 
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JOINT PARTNER TRUST 

If you wanr {Q transfer all of your assets to a trust not JUSt for yourself, but also (or your spouse, 
cum::n[ fa:.>: rule3 will nigger tax on , he u"8.l1.${er of aMet5. The June 14, 2001 legi,lat ion also 

intrOduced the concept of a tax·~ transfer [ 0 a joint parmer trust. As with the alter ego truSt, 

there will be no taxable disposition unless you make an election to transfer the asset5 at fair 

market value and tr igger the disposition. On the death of the survivor of you or your spouse, 

the assets in the trust will be deemed (0 be disposed of at fai r market value, and tax will be 

payable at that time &om assets within your estate. 

The establishment of a joint partner t ruSt requires that it be set up after 1999 by individuals 

who are at le:m age 65 and that you and your spouse ( including common law and same-sex 

partner) be entitled to receive all of the income from the (rust until the survivor of you or 

your spouse. c.ommon law Of same·sex. partner d ies. Also, during the time the trust. is i.n effect, 

no one else is emided to receive or have access to any income ~ capital of ~ trust. 

Once assets have been placed in ei ther an alter ego or joint spousal trust, chose assets no 

longer fonn part of your estate, and therefore will not be subject to probate tax. If you are 

conSidering these kinds of trUStS, ie is essential chat you obtain legal advice. 

Summary 

Probate planning is an imponanr p3rt of eslare planning, but it should always be considered 

in conjunction with effective tax planning and other general es[~ne planning priorities. Talk 

to your advisor to make sure your esmee plan sat isfies all your financial and personal concerns. 
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For more information on Atter Ego or 

Joint Partner Trusts, Please aSk for a 

copy of our Tax & Estate Bulletin entitled 

Estate Planning Using Alter Ego I 

Joint Partner irusts 
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