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You can appoint a5_}'Qur attorney for personal care the same person as your an omey for 

property, or you may name someone else. Depending on the provincc you live in, 

decisions about where you would live, what you would eat, or medical treaunent you 

would receive would be the responsibiliry of your attorney for personal care. In some 

provinces, you can appoint a substitute decision-maker only for medical decisions. 

What is a living will? 
A living will (somelimes known as an advance health care directive) may be included 

in a powet of attorney for personal care; however. it is often written as a separate 

document. A Hving will provides instructions about the type and intensity of medical 

treatment a person wants to reeeive (or not receive) if he or she is incapable of making 

the dec ision. Initiatiy restricted to cases of a terminal illness or incurable condition, 

more recent versions have a broader scope, includ ing the acceptable range of medical 

procedures. 

living wills tend to be cnmpleted primarily for guidance to the individual authorized 

to make medical decisions fo r an incapable person. They are not rccogn ired in all 

jurisdict ions. 

Whom should I choose to be my attorney? 
Although the individual appointed under a power of attorney is called an "attorney," 

he or she need not be a lawyer. Many people name a spouse or adult child, or someone 

close to them. Anorneys must uncientand what their responsibilities are and be able to 

manage the affairs for which mey may become responsible. 

It is important that you give careful thought to who can control your assets and 

well-being. Your attorney should be someone you completely trust, and who you 

know will act in your beSt imerest . You can have more than one attorney, but if 

you do, you should d early detail whether they musr acr together, by ffiajoril)' rule, 

or on an individual basis. 

If possible, it is advisable to appoint an attorney (or property who is lmowledgeaElc i-n-­

financial matters, or who will know when to get professional help. 

It's a good idea to talk to whomever you plan to appoint to make sure that person is 

able and willing to assume this responsibili ty. Make sure you and your proposed attorney 

discuss the matter of compensation, and incorporate your joint understanding into the 

power of attorney document. 

G iving power of attomey to someone does not always take away your power to act 

personally (subjeet to any limitation contained in the document relat ing to your memal 

condit ion). It does. however, authorize m e attorney to share that power in the case of 

property, but not for medical care (as the power of an omer comes into effeer only upon 

your incapacity). 

M inSights 

In thE' province of Quebec. two 

separate powers of attorn.ey. 
commonly known as mandates. 

may be requi red; one that 

is effective wh ile the donor is 

capable, and one that comes into 

effecT if the donor becomes 

incap<lci tated. 
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What does a power of attorney 
document look like? 
The forms for power of attorney are designed according to the applicable provincial 

legislation. A ll documents include: 

• The name of the donor 

• The name of the attorney 

• The specific authority being given 

• The witnessed signature of the donor 

As with a will, the donor must be mentally competent , or "of sound mind" according 

to the criteria set out in provincial statutes when th e power of attorney is signed. 

Persons whose mental faculties are failing must have chosen an attorney to act on their 

behalf and have executed a power of attorney while still competent. They will not have 

a choice about who will act on their behalf if they leave this decision too late. 

Why is legal advice so important? 
To minimize any legal cha!leni:cs later on, a lawyer should he consulted to draw up a 

power of attorney at a time when a donor's mental abilities are unquestioned. If there is 

any doubt, it is wise to have a doctor or other qualified person assess the capacity of the 

donor before executing the power of attorney. A lawyer can also assist the donor in 

understanding the uses to which a power of attorney can be put, and in the case of a 

____ power of attorney for RfopertyJ....!!ppredate the authori~ another person will be able to 

exercise regarding the donor's financia l decisions. 

What is the role of the public trustee? 
It is a mi.sconception that the government is waiting to take over your assets whenever 

possible. In some cases, the Office of the Public Guardian and Trustee (or the provincial 

variation of this Office) will manage an individual's assets and property if the individual 

is incapable of doing so personally but has not signed a power of attorney. 

Even then, in Ontario, a family member can apply [0 the public tnJStec [0 be appointed 

as statutory guardian. attorney or representative. Other provinces have similar roles, but 

a legal advisor should be consulted in your jurisdiction about the details of the 

legislation. 

T he public trustee assesses all applicatiOns and may require even close family members 

to post bond or security and file a management plan that will in tum be monitored by 

the public trustee. The public: trustee will step in as required, and can take possession of 

and make decisions about bank accounts, bonds and all o ther assets without consu lting 

family members. The decisions made may not be the decisions preferred by an 

individual or that individual's family members, so it is always better to plan ahead and 

draw up a power of attorney. 

AIM inSiants 

Representation Agreement 
Act in British Columbia 

A law reforming the procedure for 

enduring powers of attorney in 

British Columbia became effective 

on February 28, 2000. The new 

law w ill replace (following a 

six-month transit ion period) 

the Power of Attorney Act. 

A document called "Representation 

Agreement" is designed to replace 

the enduring power of attorney 

form, and will permit an individual 

to arrange in advance how. and by 

whom. decisions about his or her 

health care, personal care or 

finanCia l affairs will be made 

should he or she no longer 

be capable of making decisions 

independently. 

A representation agreement will 

become effective from the date it 

is executed unless the agreement 

provides that it, or a specified part 

of it. becomes effective tater. An 

agreement that states that it is to 

come into effect only upon the 

occurrence of a certain event (such 

as mental incapacity) must specify 

how that event is to be confirmed 

and by whom. 
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