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What happens if the primary caregiver dies? 
- Your-wilhhould recordyour WIshes for all of your heirs, but it's espec ially impOrfiifit-, -­

if you are the primary caregiver, to anticipate and plan for a d isabled individual's long­

term requirements, which include: 

• Where and wit h whom he or she will live 

• What financia l support will be required for living accommodations 

• Who will manage h is or her propeny if he or she is mentally incapable of doing so 

• Who can or will act as substitute decision-maker if one is required 

Give careful consideration te whom you name as your personal representative (estate 

trustee /liquidator / executer), because this individual is critical to ensuring that your 

wishes are canied out. 

Insurance should be considered 

Ufe insurance is an imponant element in estate planning, particularly if you are caring 

for a disabled individual. Life insurance is useful as a protection against premature death 

of the parent or primary caregiver, or as a way of accumulating enough money to 

provide for heirs (disabled or not) . Life insurance is an option if you find it d ifficult to 

follow a structured savings o r investment plan, or if you just want [Q add [0 your estate 

value. In the case of a disabled heir, in certain circumstances it is bener for the funds to 

be paid into your estate to protect social benefits or to protect the money for future use. 

Under these circumstances, the proceeds are subject to applicable probate taxes and/or 

possible creditor claims. A lternatively, consider setting up a separate insurance trust. 

Insurance proceeds can he rolled into a "Henson-type" trust (described later) to help 

your disabled heir maintain his o r her benefits. Discuss your alternatives with your 

advisor to make sure th~t the policy, and your wlll, are set up to handle this issue in the 

most effective way. 

Why trusts can be an option 

There are a lew reasons why you snoula consiCler using a trust in your planning. If you 

are faced with your own disability, you may want to isolate certain ·assets during your 

lifetime, and although you continue to have the use of the income or assets, you can 

name the d isabled indiviJual as alternate beneficiary to receive the assets upon your 

death. Setting up a trust can reduce probate taxes payable upon your death. One issue to 

consider is that gene~lI y, if you transfer capital assets that have been in your name to a 

trust, there ca n be immediate capital gains tax implicat ions to you. The Income Tax 

Act (Canada) has introduced trusts for use by individuals who are at least 65 years of 

age that do not require taxes to be triggered at the time the property is placed in the 

tru~t. The deemed dispo~ition is deferred \,lntil the date of your, or in ~ome 

circumstances, your surviving spouse's death. 

For more information on these 

types of trusts (referred to as 

alter-ego or joint-partner t rusts 

or "Henson-type" t rusts), please 

see our guides entit led Probate 

planning to minimize estate 

costs, Estate planning using Alter 

Ego I Joint Partner Trusts and 

Disability and tax planning. 
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." ~ : AIM insights 

It 's important (Q understand that if any lrust is nor set up correctly, Canada C ustoms 

___ and Revenue Agency (CeRA) may challeng~, so make sure you get le~l advice. 

Also, income earned in an inter vivos or living trust is taxed at the h ighest marginal 

tax rare as long as the trust exists, so you should consult with your advisor to make sure 

that the benefi t of this kind of structure will outweigh the COSt of set ting it up and 

running it. 

To prepare for the possibility that your d isabled heir will outl ive you , talk to your 

advisor about a testamentary d iscretionary trust. This truSt is set up under your will and 

allows your representative full authori ty to payor n Ot pay income to the d isabled 

individual who is the beneficiary. As a result, he or she would likely continue to be 
eligible for means-tested social benefits. Make sure your provincial legislation excludes 

an interest in a discretionary trust in the eligibili ty rules. For example, Alberta has 

introduced legislation [0 include an interest in a discretionary trust as part of [he assets 

of a beneficiary. 

Think carefully about who will act as trustee of any trust you establish . Keep in mind 

---that if-you expect-the trust-ta-run-far·a-]ifecime;-then-a-corpornte-trustee-may-he-a--­

good idea. 

Trustee discretion 

A Henson, or absolutely discretionary trust, i$ now generally accepted as an alternative 

to giving an inheritance to a d isabled individual to avoid affecting his Ot her 

government support_ The main feature of a Henson is that the trustee has fu ll control as 

Henson trust 

The- Henson- trust- was- named 

after an Ontario case in which an 

estate worth approximately 

$82,000 was left to a daughter 

who had been receiving provincial 

income support. The instructions 

LInder the will gave power over 

the trust to the trustees, and 

instructed that the daughter was 

entitled only to payments made 

to her by the trustees. The 

provincial government felt tha t 

the- money In thetrust-belonged 

to the daughter, and decided she 

was no longer eligible for income 

support . The case went through 

court and the final decision was 

that the assets in the t rust did not 
____ to_~hen. if ;m d ho.w_much income_earned by the inheritance, or parr of thejnheritance ___ ff c--'.- .b.'. 

a ect Iler e Ig l I ity for social 
itself, the beneficiary receives. If the trust qualifies fat the preferred beneficiary election , 

benefits. 
then there are tax planning advantages in addition to the benefit protection. 

Trusts similar to this can be used to protect access to provincial benefits for a 

disabled ind ividual, but may also be useful if there is a need to protect someone who 

cannot manage money on his or her own, or who is, or may be, at risk of financial abuse 

by others. 

AIM fFlsighlS '--
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